Complications in Leaving Farmland or a Personal Residence to Charity by Harl, Neil E
Volume 17 | Number 16 Article 1
8-18-2006




Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation





Robert P. Achenbach, Jr.
Contributing Editor
Dr. Neil E. Harl, Esq.






  Avoidable transfers 123
  Federal farm program
   payments 123
 Federal taxation
  Discharge 123
Federal Agricultural Programs
 Crop insurance 124
 Peanuts 124
 Sugar 124
Federal Estate and Gift Taxation
 Installment payment of estate tax 124
 Federal Income Taxation
 Alternative minimum tax 124
 Cooperatives 125
 Disable access credit 125
 Disaster losses 125
 Depreciation 125
 Employee housing expenses 125
 Health savings accounts 125
 Hobby losses 125
 Hybrid vehicle tax credit 126
 Letter rulings 126
 Partnerships
  Election to adjust basis in
   partnership property 126
 Pension plans 126
 Returns 126
 S corporations
  Shareholder basis 126
 Sale of residence 126
 Tax -advantaged accounts 127
 Tip wages 127
 Trusts 127
Racketeering
 Chicken farm 127
Zoning
 Agricultural use 128
In the News 128
Agricultural
    Law Digest
Volume 17, No. 16 August 18, 2006                    ISSN 1051-2780
Agricultural Law Digest is published by the Agricultural Law Press, P.O. Box 50703, Eugene, OR 97405 (ph 541-513-5594), bimonthly except June and December. 
Annual subscription $110 ($90 by e-mail).  Copyright 2006 by  Robert P. Achenbach, Jr. and Neil E. Harl.  No part of this newsletter may be reproduced or transmitted 
in any form or by any means, electronic or mechanical, including photocopying, recording or by any information storage or retrieval system, without prior permission in 
writing from the publisher.  http://www.agrilawpress.com  Printed  on recycled paper.
121
Complications in Leaving Farmland or a 
Personal Residence to Charity
-by Neil E. Harl*
 For those who want to leave farmland or a personal residence to a charitable 
organization, with an income tax or federal estate tax deduction1 but set it up such that the 
income goes to the surviving spouse, it’s been possible to use a very simple procedure – a 
life estate to the surviving spouse and a remainder interest to the charity.2  The alternative, 
if a charitable deduction is desired, as is nearly always the case, is to set up a charitable 
remainder annuity trust, charitable remainder unitrust or a pooled income fund.3 The 
simplicity of a legal life estate to the surviving spouse with a remainder interest to the 
charity has been an appealing choice for many and still assures favorable tax treatment. 
 The question is whether the value of the surviving spouse’s legal life estate is 
eligible for a marital deduction4 under the qualified terminable property (QTIP) election5 
and a charitable deduction for the remainder.6
Eligibility of limited interests for the charitable deduction
 In general, limited interests in property passing to a charitable organization have not 
been deductible under the federal estate tax charitable deduction (or for the income tax 
charitable deduction) if the charitable interest is preceded by a noncharitable interest.7 Such 
“split interest” trusts have been ineligible for a charitable deduction since 1969 unless the 
property interests are set up in a charitable remainder annuity trust, charitable remainder 
unitrust or a pooled income fund.8 However, the 1969 legislation tightening the rules on 
charitable giving provided specifically for an exception for a remainder interest in a farm 
transferred to a qualified charitable organization even though a life estate is held by a family 
member or another noncharitable person.9 To obtain the income tax, gift tax or estate tax 
charitable deduction for the value of the remainder interest, the transfer need not be in trust 
as is required for most other property including stocks and bonds;10 in fact, leaving a farm 
or personal residence in a trust may render the remainder interest nondeductible unless the 
trust qualifies as a charitable remainder annuity trust, unitrust or pooled income fund.11
Eligibility of the life estate for the QTIP election
 At the death of the property owner, with a legal life estate passing to the surviving spouse, 
the question is whether the value of the life estate interest is eligible for the QTIP election12 
with a vested remainder in the charitable organization.13 The statute provides specifically _
______________________________________________________________________
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exclusion amount ($2 million for deaths in 2006, 2007 and 
2008),25 not to mention the proposed increases pending in 
Congress, the availability of a marital deduction for a life estate 
in property ultimately passing to a charitable organization may 
not be a major concern in planning for the death of the first of 
the spouses to die except in very large estates. However, where 
federal estate tax is a matter of concern, careful planning is 
needed to assure both a marital deduction and a charitable 
deduction.
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for a marital deduction if the surviving spouse is the only 
beneficiary of a qualified charitable remainder trust who is not 
a charitable beneficiary or an ESOP beneficiary.14 A “qualified 
charitable remainder trust is defined as a charitable remainder 
annuity trust or unitrust.15 The statute does not have a similar 
provision for legal life estates for farm or personal residences 
although some argue that a provision was not necessary.
 The regulations for the federal estate tax charitable deduction 
state that no charitable deduction is allowed from the decedent’s 
gross estate16 for property with respect to which a deduction is 
allowed by reason of I.R.C. § 2056(b)(7) (the QTIP provision).17 
The statutory authority for a marital deduction involving qualified 
charitable remainder trusts is an exception to that provision.18
 In a 1987 private letter ruling,19 the question was the eligibility 
of the estate for a marital deduction where property passed to 
a charitable organization. As the ruling states, “in the case of 
a qualified charitable remainder trust, Congress limited the 
allowance of the section 2056 marital deduction to those trusts 
that satisfy the section 2056(b)(8) requirement that the surviving 
spouse is the sole noncharitable beneficiary. Further, there is 
nothing in the legislative history of section 2056(b)(8) to suggest 
that Congress intended section 2056(b)(7) to be available in such 
cases.”20 In a 1991 private letter ruling, a charitable deduction 
was allowed at the surviving spouse’s death based on the present 
value of the remainder interest passing from the surviving 
spouse’s estate to a unitrust.21
 In a 2005 private letter ruling,22 the residue of a decedent’s 
estate was to be held in a marital trust for the benefit of the 
spouse. On the death of the spouse, the remaining principal was 
to be distributed to a charitable organization. The estate claimed 
a marital deduction based on the actuarial value of the spouse’s 
income interest and a charitable deduction based on the actuarial 
value of the charitable remainder interest. On audit of the federal 
estate tax return, the charitable deduction was disallowed. The 
estate sought a ruling-(1) allowing the executor to make a QTIP 
election for all assets in the trust and (2) an extension of time 
to make the QTIP election with respect to the trust. In response 
to ruling request (1), the ruling takes the position that the QTIP 
election was only a partial QTIP election and, with respect to 
ruling request (2),  since the executor had made an election, relief 
is not possible to alter or modify the election.23
Bar on double deductions
 It is also important to note the provision in the marital 
deduction statute24 disallowing double deductions under that 
section (I.R.C. § 2056) or Chapter 11 of Title 26 of the U.S. 
Code. Chapter 11 is the federal estate tax chapter of the Internal 
Revenue Code. Thus, careful attention is needed to assure that 
the same property value is not used to claim a marital deduction 
and a charitable deduction. 
In conclusion
 With the increase that has already occurred in the applicable 
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